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Fish and Wildlife Service

5OCFR Part 17

RIN 1018-AB73

Endangered and Threatened Wildlife
and Ptantr~Proposed Endangered
Status for a Plant, Astragalus
Applegatel (Appiegate’s Milk-Vetch)

AGENCY: FishandWildlife Service.
Interior.
ACUON: Proposedrule.

SUMMARY: The U.S. FishandWildlife
Service(Service)proposesto list a
plant.Astrogolusapplegotci
(Applegate’smilk-vetch),asendangered
pursuantto theEndangeredSpeciesAct
of 1973, asamended(Act). This species
consistsof threepopulationsin Kiamath
County,Oregon.Thelargestpopulation
containsapproximately1,000
individuals,coveringapproximately6
acreson privateproperty.Anothersite
on privatepropertycontainsoneplant.
The third site,whichis on Stateland,
supports10 plants.Survival of this
speciesis threatenedprimarily by 1058
of habitatfrom urbandevelopmentand
roadconstruction.This proposedrule, if
madefinal, would extendthe Act’s
protectionto this plant.The Service
seeksdataandcommentsfrom the
publicon this proposedrule.
DATES: Commentsfromall interested
partiesmust bereceivedby January2.7.
1992.Public hearingrequestsmust be
receivedby January10, 1992.
ADDRESSES: Commentsandmaterials
concerningthis proposalshouldbesent
to theField Supervisor,US.Fishand
Wildlife Service,2600SE98th Avenue,
suite100,Portland,Oregon97266 (503/
231-6179or FTS 429—6179).Comments
andmaterialsreceivedwill beavailable
for public inspection,by appointment.
duringnormalbusinesshoursat the
aboveaddress.
FOR FURThER INFORMATION CONTACT:
Dr. RobertParenti,BoiseField Station.
U.S. FishandWildlife Service,4696
OverlandRoad,room576,Boise, Idaho
83705(208/334—1931or FTS554—1931).
SUPPLEMENTARY INFORMATION

Background

Asiroga/usapplegatel(Applegate’s
milk-vetch)wasfirst discoverednear
KiamathFalls.Oregon,in 1927 by
Morton Peck.Pecksubsequently

collectedthespeciesagain2 miles(3.2
kilometers(km)) eastof Keno,Oregon.
in 1931, andthen describedit in 1936
(Peck1936). It wasthoughtto beextinct
until it wasrediscoveredin 1983by
JamesKaganof the OregonNatural
HeritageProgram.This perennial
herbaceousplantof thepeafamily
(Fabaceae)growsto approximatelyI
foot (0.3 meters)in heightand
reproducesonly by seed.The Melissa
bluebutterfly (Lycoediesargycogromon)
is aspecificknownpollinator.The
anthersandstigma ripenat thesame
time, enablingself-pollinationto occur.
Plantsproducelight purple,pea-like
flowers, and0.3 to 0.5 inch (8 to 13
millimeter)seedpodsat thesametime
duringJuneandJuly. Astlogo/us
applegatcicanbe distinguishedfrom
otherspeciesof Astraga/usin thearea
by its slightly curvedstems,thenumber
andlocationof flowers,andits apparent
inability to colonizedry, disturbed
areas.

Astragalusapplegotelgrowsin fiat.
open,seasonallymoist remnantsof
floodplainalkalinegrasslandof the
KlamathBasin.Thespeciesis amember
of thePoanevadensis-Puccinellia
Iemmoniigrasslandcommunity(Oregon
NaturalHeritageDataBase1985).This
communityis characterizedasa
bunchgrassflat, with about10 to 20
percentexposedground.The substrate
is poorlydrained.fine silt loam with an
underlyinghardpanat depthsof 20 to 40
inches(51 to 102 centimeters).Periodic
flooding wasprobablyanaturalfeature
of this habitat type.Theadjacent
communityis alkaline openshrubland
dominatedby Sarcobatusvermiculatus
andDistich/isstricta. Sarcobatus
vermiculat,usoccasionallyoccursin the
grasslandcommunity.

Astmgalusapplegatelhasbeen
reportedfromfour sitesin Klarnath
County.Oregon.Extensiveagricultural
usehasapparentlyextirpatedthe
populationlocated2 miles(3.2 km) east
of Keno, Oregon.Thelastknown
observation!collectionat this sitewas
in 1931. Furthersurveyefforts have
failed to Locatetheplant at this site
(Yamamoto1985).A secondpopulation
at LaverneAvenue,KiamathFalls,
Oregon~consistsof a single,healthy
plantwith no sign of reproductive
success,

Onemile away,the third andthe
largestKlamathFalls populationof over
1.000plantsoccurson 0 acres.This site
maycontaintheonly remainingviable
populationof this species.Threatsto
this populationincludedevelopmentof
businessesandroads.A majorfourlane
avenuecutsthroughthepopulationand
hasbeenconstructedon land which
mayhavesupportedsomeplants.

Recentconstructionof aculverl overa
largeditch thatbisectsthepopulation
hasdestroyedsomeplant~andtheir
habitat.An additional roadmaysoonbe
underconstructionthroughtheplant
area.Anotherpart of thepopulationis
situatedon land postedwith signs
advertisingfuture commercial
development.TheOregonField Office of
TheNatureConservancyhasnegotiated
unsuccessfullywith theprivate
landownerto leasethis landfor
conservationpurposes.

The fourthsiteconsistsof only 10
plantsin anarealessthan 269square
feet(25 squaremeters)on theState’s
KlamathWildlife ManagementArea.
The plantsareolderandshowno
evidenceof reproduction.This siteis
threatenedby low populationnumbers,
lossof habitat,grazing,and
managementcontrolswhich alter
naturalregimes(i.e., periodicwildfire
andflooding).

Astrogalusapplt’gateimay be
adverselyaffectedby lack of seasonal
flooding.Irrigation andwatercontrol
amongtheKiamathRiverhave
eliminatedoccasionalflooding thatonce
occurredalongfloodplainssupporting
thespecies.Seasonalflooding is
importantin that it mayprovide
openingsfor theestablishmentofA.
applegateiandlimit dominanceof other
species.

Federalactionon this plant hOganas
a resultof section12 of the Act, which
directedtheSecretaryof the
SmithsonianInstitution to preparea
reporton plantsconsideredto be
endangered,threatened,orextinct in the
United States.This report,designatedas
HouseDocumentNo. 94—51,was
presentedto Congresson January9,
1975. In thatdocument,Astragalus
applegatelwasconsideredto be
threatened.On July 1. 1975. the Service
publishedanoticein theFederal
Register(40FR 27823)of its acceptance
of the Smithsonianreport asapetition
within thecontextof section4(c)(2)
(now section4(b)(3)(A))of theAct, and
gavenoticeof its intentionto review the
statusof theplant taxanamedtherein.
Asaresultof this review,on June16,
1978, theServicepublishedaproposed
rule in theFederalRegister(41FR 24523)
to determineendangeredstatus
pursuantto section4of theAct for
approximately1,700vascularplant
species,includingA. appiegatei.The list
of 1.700plant taxawasassembledon
thebasisof commentsanddata
receivedby theSmithsonianInstitution
andtheServiceIn responseto House
DocumentNo. 94—51 andtheJuly1, 1975,
FederalRegister publication.
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Generalcommentsreceivedin
relationto the1976proposalare
summarizedin anApril 26, 1978, Federal
Registerpublication(43 FR 17909).In
1978, amendmentsto the Act required
that all proposalsover2 yearsoldbe
withdrawn.A 1-yeargraceperiodwas
given to proposalsalreadyover2years
old. On December10, 1979, the Service
publisheda noticein theFederal
Register(44 FR 70796)withdrawingthe
portion of the June16, 1976, proposal
that hadnot beenmadefinal, alongwith
four otherproposalsthathadexpired.

TheServicepublishedupdated
noticesof reviewfor plantson
December15, 1980 (45 FR 82479),
September27, 1985 (50FR 39525),and
February21, 1990 (55 FR 6183).In these
notices,Astragalusapplegatelwas
treatedasa Category1 candidate.
Category1 taxaarethosefor which the
Servicehason file substantial
informationonbiological vulnerability
andthreatsto supportpreparationof
listingproposals.Section4(b)(3)(B)of
theAct requirestheSecretaryto make
findingsoncertainpendingpetitions
within 12 monthsof their receipt.
Section2(b)(I) of the1982amendments
furtherrequiresall petitions pendingon
October13, 1982, betreatedashaving
beennewlysubmittedon thatdate.On
October13, 1983,the Servicefoundthat
thepetitionedlisting of this specieswas
warranted,but precludedby other
pendinglisting actions,in accordance
with section4(b)(3)(B)(iii)of theAct;
notification of this finding was
publishedon January20, 1984 (49FR
2485). Suchafinding requiresthe
petition to be recycled,pursuantto
section4(b)(3)(C)(i) of theAct. The
finding wasreviewedin Octoberof
1984, 1985, 1988,1987, 1988, 1989, and
1990. Publicationof this proposedrule
constitutesthe final finding on the
petitionedaction.

Summaryof FactorsAffecting the
Species

Section4 of theEndangeredSpecies
Act (16U.S.C.1533)andregulations(50
CFR part424)promulgatedto implement
the listing provisionsof theActsetforth
theproceduresfor addingspeciesto the
FederalLists.A speciesmay be
determinedto beanendangeredor
threatenedspeciesdueto oneormoreof
thefive factorsdescribedin section
4(a)(1).Thesefactorsandtheir
applicationto Astragalusapplegatei
Peck(Applegate’smilk-vetch)areas
follows:

A. Presentor threateneddestruction,
modification,or curtailmentofhabitat
or range.Astragalusapplegateloccurs
at threesitesnearKlamathFalls,
Oregon.Extensivedevelopmenthas

occurredin this areafor manyyearsand
is continuing.At thesite containingthe
largestAstragalusapplegotei
population,constructionof a culvert in
preparationto extenda newroadhas
destroyedpartof thepopulationand
habitatby compactingthesoil, denuding
thesurface,andcrushingplantsunder
dumpeddirt andwheelsof construction
equipment.Otherplantswithin this
populationoccuron adjacentland
which is zonedfor light industrial,
generalcommercial.orheavyindustrial
use.If current landusepatterns
continue,this areawill befurther
developed,eliminatingthis plant
species.

B. Overutilizationfor commercial,
recreational,scientific,or educational
purposes.Astragalusapplegateiwas
only recentlyrediscovered;only six
collectionsof thespeciesexist.Because
theplantsareeasilyaccessibleby road,
illegal collecting for scientificor
horticulturalpurposesor excessive
visits by individuals interestedin seeing
rareplantscouldbecomeathreatto the
speciesshould theexactlocationof the
remainingplantsbepublicized.

C. Diseaseor predation.The effectof
herbivoreson this speciesis unknown
(Yamamoto1985). Chewedstemsand
rabbit-likepelletswere foundwithin the
largestKlamathFallspopulation.
Becausethis plant is palatableto cattle,
Astragalusapplegateidoesnot occurin
areasgrazedby domesticlivestock
UamesKagan,TheNatureConservancy,
peru.observation,1985).

D. Theinadequacyof existing
regulatorymechanisms.Astragalus
applegateiwaslisted asanendangered
speciesunderthe OregonEndangered
SpeciesAct in October,1989.This
statuteprohibitsthe“take” of State-
listedplantson State-ownedorState-
leasedlandsonly. Onepopulationof
Astragolusapplegateioccurson State-
ownedland,while theothertwo
populations,comprisingthemajority of
individuals, occuron privateland.

Listing of this plantundertheFederal
EndangeredSpeciesActwould reinforce
andsupplementprotectionavailableto
theplantunderStatelaw. Section6 of
the Act authorizestheprovision of
fundingto anyStatewhichhasentered
into a cooperativeagreementwith the
Servicefor developmentof conservation
programs.The Act alsowould offer
additionalprotectionto thepopulation
of this plant thatoccurson Stateland,
becauseit is a violation of theAct for
anypersonto remove,cut, dig up,
damage,or destroyanendangeredplant
in anareanotunderFederaljurisdiction
in knowingviolation of Statelaw or
regulationor in thecourseof any

violation of a Statecriminal trespass
law.

Habitatof Astragalusapplegateimav
be regulatedaswetlandsby the U.S.
Army Corpsof Engineers(Corps)under
section404 of theCleanWaterAct.
Undersection404of theCleanWater
Act, theCorpsregulatesthe dischargeof
fill into watersof the UnitedStates,
including wetlands.NationwidePermit
Number26hasbeenissuedto regulate
fill in wetlandsunder10 acres.This
Nationwidepermitwould apply to all
siteswhereA. applegateioccurs.Under
this permitprogram,theCorpscirculates
apredischargenotification to the
Serviceandotherinterestedpartiesfor
comment.

Individual permitsarerequiredfor fill
in wetlandsgreaterthan10 acres.The
reviewprocessfor theissuanceof
individual permitsis moreextensive,
andconditionsmaybe includedthat
requiretheavoidanceormitigation of
environmentalimpacts.The Corpshas
discretionaryauthorityandcan require
anindividual permit if resourcesare
believedto beimportantregardlessof
thewetland’ssize. In practice,howevei,
theCorpsrarelyrequiresanindividual
permitwhenaprojectwould qualify for
aNationwidepermit,unlessa
threatenedor endangeredspeciesoccurs
~nthe site.

E. Othernatural or manmadefactors
affectingitscontinuedexistence.The
smallnumberof populationsandof
individualplantsof this species
increasesthepotential for extinction
from stochasticevents.Thelimited gene
poolmaydepressreproductivevigor, or
asingleman-causedor natural
environmentaldisturbancecould
destroyasignificantpercentageof the
individualsof this species.

The LaverneAvenuepopulation,due
to its size(oneplant),is immediately
threatenedwith extirpation.Inadvertent
trampling,take,or anaturaleventsuch
asanextremelydry yearcouldeasily
destroythis population,andfor this
reasonit is not expectedto survive
(Yamamoto1985).TheKlamathWildlife
ManagementAreapopulationis
threatenedby flooding. Theplants,
which occurin asmall,localizedarea
neartheriver, would bedestroyedif
extensiveflooding wereto occur.The
largestKiamathFalls populationis also
vulnerableto extirpation.Continued
reductionof the sizeof this population
would renderthis site moresusceptible
to otherhuman-causedor natural
disturbances.

The Servicehascarefullyassessedthe
bestscientificandcommercial
informationavailableconcerningthe
past,present,andfuture threatsfaced
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by this speciesin determiningto
proposethis rule. Basedon this
evaluation,thepreferredcourseof
actionis to list Astragalusapplegatcias
endangered.The few remainingnumber
of individuals, poorspeciesreproductive
potential,andvulnerabilityto
destructionby developmentandroad
building indicatethat the speciesis in
dangerof extinction throughoutall or a
significantportion of its range.and
thereforefits thedefinition of
endangeredasdefinedin theAct.
Critical habitatis not beingdesignated
for this speciesfor reasonsdiscussedin
the Critical Habitatsectionof this rule.

Critical Habitat
Section4(a)(3)of theAct, as amended.

requiresthat to themaximumextent
prudentanddeterminable,theSecretary
designatecritical habitatconcurrently
with determininga speciesto be
endangeredor threatened.TheService
finds that designationof critical habitat
is not presentlyprudentfor this species.
Such adeterminationwould result in no
knownbenefitto Astragalusappiegatel.
Publicationof precisemapsand
descriptionsrequiredwhencritical
habitatis designatedwould increasethe
degreeof threatto thisplant from
possibletakeor vandalismand.
therefore,couldcontributeto its decline
andincreaseenforcementproblems.All
involvedpartiesandprincipal
landownershavebeennotified of the
locationandimportanceof protecting
this species’habitat.Protectionof this
species’habitatwill beaddressed
throughtherecoveryprocessandthe
section7consultationprocess.
Therefore,the Servicefinds that
designationof critical habitatfor A.
applegatniis notprudentat this time.
becausesuchdesignationwould
increasethedegreeof threatfrom
vandalism,collecting,andotherhuman
activities,andbecauseit is unlikely to
aidin conservationof this plant.

AvailableConservationMeasures

Conservationmeasuresprovidedto
specieslisted asendangeredor
threatenedundertheEndangered
SpeciesAct includerecognition,
recoveryactions,requirementsfor
Federalprotection,andprohibitions
againstcertainpractices.Recognition
throughlistingencouragesandresultsin
conservationactionsby Federal,State,
andprivateagencies,groups,and
individuals.TheEndangeredSpecies
Act providesfor possibleLand
acquisitionandcooperationwith the
Statesandrequiresthatrecovery
actionsbecarriedout forall listed
species.The protectionrequiredby
Federalagenciesandtheprohibitions

againstcertainactivities involvinglisted
plantsarediscussed,in part. below.

Section7(a)of the Act, asamended,
requiresFederalagenciesto evaluate
theiractionswith respectto anyspecies
thatis proposedor listedasendangered
or threatenedandwith respectto its
critical habitat,if anyis being
designated.Regulationsimplementing
this interagencycooperationprovision
of theAct arecodifiedat 50 CFR part
402. Section7(a)(4)of the Act requires
Federalagenciesto conferwith the
Serviceon anyactionthat is likely to
jeopardizethe continuedexistenceof a
proposedspecies.If aspeciesis
subsequentlylisted, section7(a)(2)
requiresFederalagenciesto insurethat
activities they authorize,fund or carry
out arenot likely to jeopardizethe
continuedexistenceof sucha speciesor
to destroyor adverselymodify its
critical habitat.If a Federalactionmay
affecta listedspeciesor its critical
habitat,the responsibleFederalagency
mustenterinto formal consultationwith
the Service.

Astragalusapp/egotel doesnot occur
on Federalland.Habitatfor this plant,
however,mayberegulatedby the U.S.
Army Corpsof Engineersundersection
404 of theCleanWaterAct. By
regulation,nationwidepermitsmaynot
beissuedwhereafederallylisted
endangeredor threatenedspecieswould
be affectedby aproposedproject
without first completingformal
consultationpursuantto section7 of the
Act.

TheAct arid its implementing
regulationsfoundat 50 CFR 17.61.17.62,
and17.63setforth aseriesof general
prohibitionsandexceptionsthatapply
to all endangeredplants.With respectto
Astragalusappiegatel,all trade
prohibitionsof section9(a)(2)of theAct,
implementedby 50CFR 17.81.would
apply.Theseprohibitions,in part.would
makeit illegal for anypersonsubjectto
thejurisdiction of theUnitedStatesto
import orexport; transportin interstate
orforeigncommercein thecourseof a
commercialactivity; sell or offer for sale
thisspeciesin interstateor foreign
commerce;removeandreduceto
possessionthespeciesfrom areasunder
Federaljurisdiction;maliciouslydamage
ordestroyany suchplantson anyarea
underFederaljurisdiction; orremove.
cuLdig up, damage,ordestroytheplant
on anyotherareain knowingviolation
of anyStatelawor regulation,or in the
courseof anyviolation of aState
criminal trespasslaw. Certain
exceptionsapplyto agentsof the
ServiceandStateconservation
agencies.The Actand 50CFR17.62 and
17.63 alsoprovide for the issuanceof

permits to carryout otherwise
prohibitedactivitiesinvolving
endangeredplant speciesundercertain
circumstances.

It is anticipatedthat few tradepermits
would everbesoughtor issuedbecause
the speciesis uncommonin cultivation
andis veryrarein thewild. Requestsfor
copiesof the regulationson plantsand
inquiriesregardingthemmay be
addressedto the Officeof Management
Authority. U.S. FishandWildlife
Service.4401 NorthFairfaxDrive. room
432-.ARLSQ.Arlington, Virginia 22203—
3507 (703/35&-.2093or FTS921—2093).

Public CommentsSolicited

The Serviceintendsthatany final
actionresultingfrom this proposalwill
beasaccurateandaseffective as
possible.Therefore,anycommentsor
suggestionsfrom the public,other
concernedgovernmentalagencies,the
scientific community,industry,or any
other interestedparty concerningany
aspectof this proposalarehereby
solicited.Commentsparticularlyare
soughtconcerning:

(1) Biological, commercialtrade,or
otherrelevantdata concerningany
threat(or lackthereof) to Astrage/us
applegatel;

(2) Thelocationof any additional
populationsof Astragalusapp)egatni
andthereasonswhy anyhabitatshould
or shouldnotbedeterminedto be
critical habitatasprovidedby section4
of theAc~

(3) Additional informationconcerning
therangeanddistributionof this
species:and

(4) Currentor plannedactivitiesin the
subjectareaandtheir possibleimpacts
on Astrogalusopplegatel.

Any final decisionon this proposalto
list Astragalusapplegatciwill takeinto
considerationanycommentsandany
additionalinformation receivedby the
Service,andsuchcommunicationsmay
leadto afinal regulationthatdiffers
from thisproposal.

TheEndangeredSpeciesAct provides
for apublic hearingon this proposal,if
requested.Requestsmustbefiled within
45 daysof thedateof publicationof the
proposal.Such requestsmustbemadein
writing andaddressedto theField
Supervisor(seeADDRESSESsection).

NationalEnvironmentalPolicy Act

TheFishandWildlife Servicehas
determinedthatan Environmental
Assessment,asdefinedunderthe
authorityof theNationalEnvironmental
Policy Actof 1969, neednot beprepared
in connectionwith regulationsadopted
pursuantto sectIon4(a) of the
EndangeredSpeciesAct of 1973,as
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amended.A noticeoutlining the
Service’sreasonsfor this determination
waspublishedin theFederalRegisteron
October25, 1983 (48FR 49244).
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List of Subjectsin 50 CFRPart 17

Endangeredandthreatenedspecies,
Exports,Imports,Reportingand
recordkeepingrequirements,and
Transportation.

ProposedRegulationPromulgation

PART 17—[AMENDEDJ

Accordingly. it is herebyproposedto
amendpart17, subchapterB of chapter
I, title 50 of theCodeof Federal
Regulations,assetforth below:

1. Theauthoritycitation for part17
continuesto readas follows:

Authority: 16 U.S.C.1361—1407;16 U.S.C.
1531—1544;16 U.S.C.4201—4245;Public Law
99—625,100Stat.3500; unlessotherwisenoted.

2. It is proposedto amend§ 17.12(h)
by addingthefollowing, in alphabetical
orderunderthe family Fabaceae,to the
List of EndangeredandThreatened
Plants:

§ 17.12 Endangeredandthreatened
plants.

Dated:October24,1991.
RichardN. Smith,
Director, U.S.Fish andWildlifeService.
[FR L)oc. 91—28403Filed 11—25—91;8:45 am)
SLUNG. 000�431-1S-~

(h) * * *

SpeCieS -~ Historic Status When listed

range habitat
Special
rulesScientific name Common name

Fabaceae—Pea family:

Astraga/usapp/agate! Applegate’s milk.vetch .. U.S.A. ~OR)... E • NA NA
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