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weightof thedatacollectedfrom other
ozoneemissionstudiesindicatethat
emissionsfrom KaneandDuPage
Countiescancontributesignificantly to
high ozoneconcentrationsobservedin
the Chicagoareaandits downwind
environs.It shouldbenotedthatthe
commentorhasnot provided
photochemicaldispersionmodeling
resultsorother adequatedatato prove
otherwise.

CommentNo.18. A commentor
submittedcommentspreviouslyfiled
with respectto USEPA’sJune6, 1988 (53
FR 20722),nationwideozonedesignation
proposal.Thecommentorrequestedthat
thesecommentsalsobeconsideredin
theproposedrulemakingon Kaneand
DuPageCounties.

Response.Reviewof thesecomments
showsthat thoserelevantto Kaneand
DuPageCountieswereaddressedin
responseto othercommentsdirected
specificallyat theDecember29, 1988,
proposedrulemaking.Theother
commentsshouldbeaddressedwhen
USEPAfinalizestherulemaking
proposedon June6, 1988.

FinalRulemakingAction

Reviewof public commentsshows
thatUSEPA’spolicy andtechnicalbasis
for disapprovingtheredesignationof
KaneandDuPageCountiesto
attainmentfor ozonearesound.
Therefore,USEPAdisapprovesthe
State’srequestto redesignateKaneand
DuPageCountiesto attainmentof the
ozoneNAAQS.

UnderExecutiveOrder12291,today’s
actionis not “Major”. It hasbeen
submittedto theOfficeof Management
andBudget(0MB) far review.

Under section307(b)(1)of theAct,
petitions for judicial reviewof this
actionmustbefiled in theUnitedStates
Courtof Appealsfor theappropriate
circuitby October3, 1989.‘This action
maynot be challengedlaterin
proceedingsto enforceits requirements.
(See307(b)(2)).

List of Subjectsin 40 CFRPart81

Air pollution control,Environmental
protection.Nationalparks,Wilderness
areas.

Authority: 42 U.S.C. 7401-7642.

Dated:July 31, 1909.
William K. Reilly,
Administrator.
[FR Doc. 89—18341Filed 8—3—89; 8:~5am]
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Endangered and Threatened Species;
Critical Habitat; Winter-run Chlnook
Salmon
AGENCY: NationalMarineFisheries
Service(NMFS)NOAA, Commerce.
ACTION Emergencyinterim rule.

SUMMARY: NMFS is taking emergency
actionto list thewinter-runchinook
salmonasthreatenedunderthe
EndangeredSpeciesAct (ESA)andto
designateportionsof theSacramento
Riverascritical habitat.

Sincethefall of 1985,NMFS hasbeen
monitoring thestatusof thewinter-run
chinooksalmonpopulationin the
SacramentoRiver, California,to
determineif it qualifiedfor additionto
thelist of threatenedandendangered
speciesundertheprovisionsof theESA.
Between1967and1985 therundeclined
from a 3-year(1967—1969)meanrunsize
of nearly&4,000 fish to a3-year(1983—
1985)meanrunsizeof 2.982fish.
However, theCaliforniaDepartmentof
Fish andGame(CDFG)hasestimated
the1989returnof winter-runchinook
salmonto theSacramentoRiverat
about500 fish. This is adeclineof over
75 percentbelowaconsistentrunsizeof
2,000to 3,000fish in recentyears.NMFS
believesthis is a precariouslylow run
size, andthattheprotectionaffordedby
theEndangeredSpeciesAct,
particularlythe section7 consultation
process,is neededimmediatelyto
ensurethat the spawningandrearing
habitat is maintainedto maximize
productionfrom the fish thatspawnin
1989 andto ensurethatFederalfishery
managementprogramsareproviding
protectionto the population.

Also, NMFS is designatirgascritical
habitat the portion of theSacramento
RiverfromRedBluff DiversionDarn,
TehamaCounty(RiverMile 243) to
KeswickDam, ShastaCounty(River
Mile 302) including theadjacentriparian
zones,thewaterin theriver, andthe
river botiom for the winter-run.This
sectionincludestheportion ofthe river
in whichsuitableconditionscanbe
maintainedfor spawning,incubating
eggs,andrearingjuvenilefish.

During the 240 daysthis emergency
rule is in effect,NMFS will publisha
proposedandfinal rule (withcomment
periods)to addwinter-runchinook
salmonto thelist of threatenedspecies
anddesignatecritical habitat.

EFFECTIVE DATE: Winter-runchinook
salmonin theSacramentoRiverare
listedasthreatenedundertheESA and
criticalhabitatis designatedeffective
April 2, 1990.

FOR FURThER INFORMATION CONTACT~
JamesH. Lecky,NOAA Fisheries,
SouthwestRegion,ProtectedSpecies
ManagementBranch,300SouthFerry
Street,Los Angeles,CA 90731,213—514—
6664, or MargaretLorenz,NMFS, Office
of ProtectedResources,1335East-West
Highway,Silver Spring,MD 20910,301—
427—2322.

SUPPLEMENTARY INFORMATION:

Background

\f~Tinter~unchinooksalmonare
distinguishablefrom theotherruns of
chinooksalmonin theSacramentoRiver
basedon thetiming of their upstream
migrationandspawningseason.They
returnto theriver almostexclusivelyas
3-year-oldfish, thusthepopulationis
composedof essentially3-yearclasses
whicharemonitoredby theCalifornia
Departmentof FishandGame(CDFG)
asthey migratethroughthefishladders
at RedBluff DiversionDam.

On November7, 1985,NMFS received
a petitionfrom theAmericanFisheries
Society(AFS) to list thewinter-run of
chinooksalmonin theSacramentoRiver
asa threatenedspeciesundertheESA.
NMFS reviewedthepetitionand
determinedthat it containedsubstantial
informationindicatingthat the
petitionedactionmight bewarranted.
OnFebruary13, 1986, NMFS announced
(51 FR 5391) its intentionto conducta
reviewof thestatusof the runto
determinewhetherlisting was
appropriate.

The statusreviewwasbasedon a
considerationof availableinformation
on therunrelative to thefive criteria
specifiedin section4(a)(1)of theESA
andaconsiderationof theconservation
efforts of theStateof California and
Federalresourcemanagementagencies
to restoretherun, asrequiredby section
4(b)(1)(A)of the ESA. Informationwas
proviledby thepetitioner,theState,
Federalagenciesthataffecttherunor
its habitat,andthepublic. The resultsof
thestatusreview, alongwith theNotice
of Determination,werepublishedon
February27, 1987 (52 FR 6041).

In theNotice of Determination,NMFS
concludedthat the SacramentoRiver
winter-runchinookwasa speciesin the
contextof theESA, recognizedthat the
runhaddeclinedoveraperiodof less
thantwo decades,andwasapproaching
alevel belowwhichgeneticdiversity
might diminish. Theprimaryreasonsfor
this declineweretheconstruction3nd
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operationof RedBluff DiversionDarn
andotherhumanactivities thathad
degradedspawningandrearinghabitat
in theSacramentoRiverto apoint
whereproductivityof therun declined.

Basedonits assessmentthat
restorationandconservationefforts
beingimplementedorplannedby State
andFederalresourcemanagement
agenciesadequatelyprovidedfor the
rebuildingof thepopulation,NOAA
Fisheriesdecidednot to list winter-run
chinookin theSacramentoRiverasa
threatenedspecies.Subsequentto this
determination,theserestorationactions
wereincorporatedin aTen-point
Winter-runRestorationPlanand
implementedthrougha Cooperative
Agreementsignedby the CDFG, the
Bureauof Reclamation(BR) in the
Departmentof theInterior (1)01),the
FishandWildlife Service(FWS)in 1)01,
andNMFS. TheRestorationPlanis
reviewedin NOAA Fisheries’original
decisionnot to list therun (52FR 6041)
andagainafterareconsiderationof that
decision(53 FR 49722).

Thetasksexpectedto beof most
immediatebenefitto winter-runare
raisingthegatesat RedBluff Diversion
Damfrom December1 throughApril 1 to
allowfree passageof winter-runto
suitablespawninghabitatand
maintainingwatertemperaturesat
levelsbelowlethallimits in thereachof
river aboveRedBluff DiversionDam
usedfor spawning.

In the springof 1988,prevailing
weatherpatternsindicatedthatthe
droughtconditionsthathaddeveloped
in thespringandsummerof 1987would
persistthrough1988.Theseconditions
causedconcernamongthe resource
agenciesthat theconservationmeasures
in placeto enhancetherunmight not be
adequateto addresstheadverseeffects
ofanticipateddroughtconditions.
Specifically,waterforecastsindicated
thatriver temperaturesmightreach
levelslethalto somedevelopingwinter-
run eggs.Therefore,NMFS decidedto
reconsiderits decisionnot to list therun
andto re-evaluatetheadequacyof the
RestorationPlanfor protectingtherun
duringdroughtconditions.OnJune2,
1988,NMFS announcedthis decision
andrequestedcommentsto ensurethat
all informationon thestatusof therun
andfactorsaffectingit wasavailablefur
the reconsideration(53 FR 20155).

NMFS reviewedtheavailable
informationandfoundthat thestatusof
thewinter-runpopulationhadnot
changedsincetheoriginal determination
not to list therunas threatened.None of
thecommentsreceivedduringthe
reconsiderationprovidedsubstantial
newinformationindicatinglistingwas
necessary.Also, theTenPoint Winter-

run RestorationPlanwasbeing
implemented,andunprecedented-

actionswerebeingcarriedout to
minimize theadverseeffectsof the
drought.

On December9, 1988,NMFS
publishedits determinationthatthe
actionsof StateandFederalagenciesto
restorethewinter-runchinooksalmon
populationandits habitatadequately
addressedthe threatsto thepopulation
andthatthepopulationwasnot likely to
becomein dangerof extinction
throughoutall or asignificantportion of
its rangein the foreseeablefuture(53 FR
49722).

At thetime of NMFS’ reviewof the
statusof thewinter-runpopulation,the
CDFGwasconductinganindependent
reviewpursuantto apetitionfor listing
therunundertheState’sEndangered
SpeciesAct. TheCDFG concludedits
reviewin February1989,and
recommendedto the CaliforniaFishand
GameCommissionthat therunnot be
listedbecausethe restorationactions
underwayor plannedfor thefuturehad
ahigh probabilityof restoringtherun.

For thewateryearbeginningin
October1988,precipitationandrunoff
wereagainbelownormal,and,in
February1989,theBureauof
Reclamation(BR) announcedcutsof up
to 50 percentin watersupplyfor central
valleywatercontractors.However,
heavyprecipitationin March1989 in the
northernSacramentoRiverdrainage
basinrestoredLakeShastastorage
equalto thestoragein October1987. As
aresultof theheavyMarchrains,theBR
wasableto increasewatersuppliesto
contractorsandmaintainsufficient
storageto managewatertemperatures
in theriver. TheBR wasalsoableto
leavethegatesat RedBluff Diversion
Dam out of thewatertwo weeksbeyond
theApril 1 deadlineagreedto in the
CooperativeAgreement.

Although this providedanadditional
two weeksof unrestrictedaccessto
suitablespawninghabitat,lower than
expectedreturnsof winter-runwerein
theriver to benefit.Forundetermined
reasons,the1989runreturnedat much
lower levelsthanexpected.The CDFG
estimatedthesizeof the1989 runat
about500 fish * * * roughly75 percent
below theexpectedrunsize. Since1982,
therun hasvariedat aboutameanrun
sizeof 2,382fish, andresourceagencies
expectedthe1989run to benearthat
level.

Reasonsfor EmergencyDetermination

Basedon thelow returnof fish in 1989
andbecausethe U.S. FishandWildlife
Service’shatcheryprogram(ataskin
theTen-pointWinter-runRestoration
Plan)for augmentingnaturalproduction

is developmentalandnot likely to
producesubstantialnumbersof juvenile
fish for severalyears,theCDFG
reversedits positionandrecommended
at theMay 1989meetingof the
CaliforniaFish andGameCommission
thattheCommissionlist thewinter-run
asathreatenedspeciesunderthe
CaliforniaEndangeredSpeciesAct.
After consideringtherecommendation
of theCDFG,theCommiasionvotedto
list therunasendangeredunderState
law. TheState’sadministrative
proceduresfor addingtherunto thelist
will be completedin August1989.

NMFS believesthe1989runsizeis
dangerouslylow sinceit hasestimated
thatarunsizebetween400and1,000
fish is necessaryto maintaingenetic
diversity in thewinter-runpopulation
(52FR 6041).If thereturnsfur the
remaining2yearclassesin the
populationareaslow, NMFS believes
thepopulationwill beginlosinggenetic
diversity throughgeneticdrift and
inbreeding.Further,a smallpopulation
is vulnerableto majorlossesfrom
randomenvironmentaleventssuchas
droughtsandotherclimaticepisodes.
However,becausethe1987and1988
yearclasses,whicharecurrently in the
ocean,areexpectedto benefitfrom the
Ten-pointWinter-runRestorationPlan,
NMFS doesnot believethat thewinter-
runcurrentlyis in dangerof extinction.
Nevertheless,therunis likely to become
endangeredif immediateactionis not
takento ensurethatconditionsare
maintainedin theriver for maximum
productionfrom thefish that
successfullyspawnin 1989.Therefore,
NOAA Fisheriesbelievesthat it is
necessaryto takethis emergencyaction
to list winter-runchinooksalmonin the
SacramentoRiverasathreatened
species.

AvailableConservationMeasures

Conservationmeasuresprovidedto
speciesthatarelistedas threatened
underthe ESA includerecognition,
recoveryactions,implementationof
certainprotectivemeasures,and
designationandprotectionof critical
habitat.Oneof themostuseful
protectivemeasuresis thesection7
consultationprocesswhichrequiresall
Federalagenciesto conduct
conservationprogramsfor threatened
andendangeredspeciesandto consult
with NMFS concerningthepotential
effectsof theiractionson speciesunder
NMFS’ jurisdiction.

As soonasthis rule becomes
effective,NMFS will initiate section7
consultationswith theFederalagencies
whoseactionsmayaffect the continued
existenceof thewinter-runor adverse]y



FederalRegister / Vol. 54, No. 149 I Friday, August 4, 1989 / Rules and Regulations 32087

modify or destroyits critical habitat.
ThoseagenciesincludetheBureauof
Reclamationregardingtemperature
controlmeasuresthroughouttherearing
phaseof this year’s classof winter-run.
theArmy Corpsof Engineerson the
effectsof gravelmining operations,and
thePacific FisheryManagementCouncil
on theeffectsofsportandcommercial
fishing.

Also, NMFSwill continueto
coordinatemanagementof this runand
its habitatwith theStateof California.
TheState’sEndangeredSpeciesAct
containsaprovisionfor interagency
consultationamongStateagencies
similarto section7 of theFederalESA.
The CDFG will reviewimpactsof State
actionson thewinter-run to seeif there
are actionsbeyondtheTen-point
RestorationPlanthatcanbetaken,and
theywill reviewtheState’swater
projectfor opportunitiesfor improved
waterconservation.In addition, they
will reviewtheir own sportand
commercialfishingregulationstoensure
that thosefisheriesdo not jeopardizethe
continuedexistenceof thewinter-run.

NMFS will also participatein the
State’sreviewof sportandcommercial
fishing regulations.NMFS is charged
with implementingtheMagnuson
FisheriesConservationand
ManagementAct (MFCMA) and
publishesandadministersregulationsto
implementfisherymanagementplans
developedby RegionalFishery
ManagementCouncils.Generally,inter-
jurisdictionalfisheriesor fisheriesthat
occurprimarily inFederalwatersare
candidatesfor managementunderthe
MFCMA. ThePacificsalmonfisheries
aresuchfisheries.ThePacificFishery
ManagementCouncilmanagessalmon
fisheriesoff thecoastsof Washington,
Oregon,andCalifornia. Generally,the
Council strives’tomanagethefisheryby
consensusamongtheFederalandstate
fisherymanagementagenciessothat
stateregulationsin statewatersare
consistentwithFederalregulationsin
Federalwaters.

NMFS expectsconsultationsunderthe
respectiveStateandFederallaws to
producea State/Federalregulatory
regimethatwill ensurethewinter-run
populationis not adverselyaffectedby
sportor commercialfishing. Therefore,it
is exemptingfishermen,who
mcidentallytakewinter-runchinook
salmonandwho arefishing lawfully
underStatelaw orregulationorFederal
regulationsunderthe MFCMA, from the
prohibitionon taking winter-runchinook
salmon.Theincidentaltakeof winter-
run chinookin recreationaland
commercialfisheriesis notbelievedto
bea primarycauseof their decline.

However,NMFS retainsits right and
responsibilityto exertFederalauthority
in Statewatersin theeventthe State
developsfishingregulationsthatareless
protectivethanis commensuratewith
the designationasa threatenedspecies
undertheFederalESA.

Critical Habitat

Section4(a)(3)(A)of theESA includes
therequirementthatcritical habitatbe
designatedconcurrentlywith the
determinationthata speciesis an
endangeredspeciesor is a threatened
species.Therefore,aspartof this
emergencyrule, NOAA Fisheriesis
designatingtheportion ofthe
SacramentoRiver betweenRedBluff
DiversionDam,TehamaCounty(River
Mile 243) andKeswickDam,Shasta
County(RiverMile 302) including the
adjacentriparianzones,thewaterin the
river, and theriver bottom ascritical
habitatfor thewinter-runof chinook
salmon.Thisportion of theriver
containsalmostall of thehabitatin
whichwinter-run canspawn
successfully,if watermanagement
strategiesfor maintainingsuitable
temperaturesareimplemented,and
habitatin whichmostjuvenilewinter-
runwill rear.

Section4(b)(2) requiresthateconomic
impactsof specifyinganareaas critical
habitatbe consideredin theprocessof
designatingcritical habitat.NMFS is
designatingonly thatportion oftheriver
that is necessaryto ensurethesurvival
anddevelopmentof spawnedeggsand
successfulrearingof juvenilesduring the
240daystheemergencyrule is in effect.
This is theminimumamountofhabitat
that is necessaryto ensurethe
continuedexistenceof the species.
Duringthe developmentof theproposed
rule, otheralternativesfor critical
habitatdesignationwill be considered
includinghabitatin whichwinter-run
hasspawnedsuccessfullyduring
exceptionallygoodwateryears.

Only two Federalagencies,the
Bureauof Reclamationand theCorpsof
Engineers,areexpectedto experiencea
directeconomicimpactfrom this 240-
dayemergencydesignation.However,
individual customersof theBR may
eventuallybe chargedhigherratesfor
powerif waterusedtogeneratepower
is lost to maintaina certainwater
temperaturein theareadesignatedas
critical habitat.During thetime the
emergencyruleis in effect, theamount
of waterthatcanbemadeavailablefor
irrigation is notexpectedto be reduced,
If additionalwateris neededto
maintaina certaintemperaturein the
critical habitatarea,it will berecovered
downstream.

Effectsof DesignatingCritical Habitat

Federalagenciesconducting,
authorizing,or fundingactionswill incur
additionaladministrativecostsin
evaluatingtheeffectsof their actionson
critical habitat.This expensewill be
minimal sincetheseagencieswill be
reviewingthesesameactionsto assess
their effectson the continuedexistence
of thespecies.

TheBR will berequiredto ensurethat
suitablewater temperaturesare
maintainedin theportionof the critical
habitatwherespawning,egg
development,andgrowthof juvenile fish
are expectedto occur.During the1987—
1988drought,theBRmaintained,under
theCooperativeAgreement,suitable
watertemperaturesbetweenKeswick
DamandCottonwoodCreek
(approximately14 river miles above
BendBridge).Generally,about80
percentof the runspawnsabove
CottonwoodCreek.Themajoraction
implementedby theBR wasusing the
low level outletfor releasingwaterfrom
ShastaLake.Thiswasdonefor thefirst
time in 1987andagainin 1988. Because
the low level outletis belowthe outlet
that runswaterto thepowerhouse,it
releasescold deepwaterduringperiods
of theyearwhenthepowerhouseoutlet
is drainingwarmerwaternearerthe
surface.While the low level outlet
releasescold waterto thebenefitof the
winter-run,thewaterbypassesthe
powerhouse,andpowercannotbe
generatedfromthereleaseof thatwater.
BetweenJuly 21 andSeptember17, 1988,
theBRreleasedalmost400,000acre-feet
of waterthroughthe low level outlet at
theexpenseof $3.65million in foregone
powerrevenues.However, this cost
shouldnotbeattributedto the
designationof critical habitatbecauseit
would beincurredunderthe Ten-Point
Winter-runRestorationPlanandthe
ConservationAgreementto which the
BR hasalreadyagreed.

Sincestoragein ShastaLakeinMarch
wasequivalentto the level at the
beginningof the 1988wateryear,NMFS
expectstheBureauto usethe low level
outletagainin 1989 to maintainsuitable
temperaturesfor developmentof eggs
andfry throughoutthestretchof the
river designatedascritical habitat.The
1988costprovidesanestimateof the
expensethat theBRwill incurin 1989as
a resultof foregonepowerrevenues.
However,this costshouldnotbe
attributedto the designationof critical
habitatbecauseit would beincurred
undertheTen-pointWinter-run
RestorationPlanand theCooperative
Agreementwhich theBureauof
Reclamationhasagreedto.
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TheBR is expectedtoraisethegates
in theRedBluff DiversionDam on
December1, 1989, andkeepthemraised
throughApril 1,19%,consistentwith
pastperformanceundertheCooperative
AgreementimplementingtheTen-point
Winter-runRestorationPlan.This will
facilitatepassageof juvenilefish
downstreaminDecemberandprovide
accessforadultsto critical habitat.
Becausethis activity occursduringthe
nan-irrigationseason,it is not expected
to affectagriculturaloperationsthat
dependon waterdivertedattheRed
Bluff DiversionDam.

BecausetheBR hasbeencooperating
in theconaervationof habitatby raising
thegatesat RedBluff DiversionDam
andby maintainingsuitable
temperaturesandbecausefailure to
conducttheseactionscouldadversely
modify critical habitat,NMFShas
determinedthattheeconomicimpactof
theseactionsto theBR doesnot
outweighthebenefitsto bederivedfrom
implementingmeasuresto conservethe
winter-run’sspawninghabitatduring the
240 daystheemergencynile is in effect.

Due to the emergencybroughton by
thelow returnof spawningadultsin
1989, therehasnotbeenanopportunity
to completea moredetailedeconomic
analysis.OtherFederalactions,suchas
considerationof theCity ofRedding’s
FederalEnergyCommission
applications,arenot likely to progressto
the point that resourceswill be
irreversiblyor irretrievablycommitted
during the240 daysthis emergencyrule
is in effect.Therefore,theseactions
werenot consideredin this brief
economiaassessment.

A completeeconomicanalysisof the
impactof designatingcritical habitat
will beincludedin theproposedrule for
listing this populationas threatened.

Classification

SincetheAssistantAdministratorfor
Fisheries,NOAA, (Assistant
Administrator)hasdeterminedthat the
presentsituationposesa significantrisk
to thewell-beingof theSacramento
Riverwinter-run chinooksalmon,
emergencyregulationscanbeissued
under16 U.S.C.1533(b)(7).

TheAssistantAdministratorfinds
that reasonsjustifyingpromulgationof
this rule on anemergencybasismakeit
impracticableandcontraryto the public
interestto providenoticeand
opportunityforprior commentor to
delayfor 30 daysits effectivedateunder
section553tb)and(d) of the
AdministrativeProcedureAct.

Thisesnerger~yrule is exemptfrom
therwTn~Ireviewproceduresof
ExeontiveOrder12291asprovidedin
section8(a)f1) of thatorder.Thisruleis
beingreportedto theDirectoT of the
Officeof ManagementandThidgetwith
anexplanationof why it is notpossible
to follow theusualproceduresof that
order.

Thisruledoesnotcontaina collection
of informationrequirementfor purposes
of thePaperworkReductionAct.

TheRegulatoryFlexibility Act does
not applyto this rule,becauseasan
emergencyrule,ft is issuedwithout
opportunityfor prior public comment
Sincenoticeandopportunityfor
commentarenotrequiredto begiven
undersection553 of theAdministrative
ProcedureAct, andsincenootherLaw
requiresthatnoticeandopportunityfor
commentbegiven for this rule, under
sections603(a)and604(a)of the
RegulatoryFlexibility Act, no initial or
final regulatoryflexibility analysishas
beenorwill beprepared.

NationalEnvironmentalPolicyAct

TheNationalOceanicand
AtmosphericAdministration (NOAA)
hasdeterminedthatcertaincategories
of its activities do not normallyhavethe
potentialfor asignificanteffecton the
humanenvironmentandare,therefore,
exemptfrom therequirementfor
preparationof eitheranenvironmental
assessmentor anenvironmentalimpact
statement(NOAA DirectivesManual
02—10 5c(3)). Listing actionsunder
section4(a) of theESA anddesignation
of critical habitatareamongthose
actionsNOAA hasdeterminedare
exempted(NOAA DirectivesManual
02—10 5c(3)[h)).Themain environmental
impactfrom this emergencyrulewill be
modificationof watertemperaturesin
theareadesignatedascritical habitat
for thebenefitof incubatingwinter-run
eggsanddevelopingyoung.This is not
expectedto produceasignificantimpact
to thehumanenvironment.

List of Subjectsin 50 CFR Parts226 and
227

Designatedcritical habitatand
threatenedfish andwildlife.

Dated:July 31, 1989.
JamesE. Douglas,Jr.,
DeputyAssistaMAdministrotorforFisheries.

Accordingly,Parts226and227 of
ChapterII ofTitle 50 of theCodeof
FederalRegulationsareamendedas
follows:

PART 226—{AMENDED]
1.Theauthoritycitationfor Part226

continuesto readas follows:
Authoiity: 16 US.C.1533.

2.Thetitle of SubpartCunderPart
226is revisedto readasfollows:
SubpartC—CriticalHabitatfor Marine
andAnadromousFish

3. Section226.21is addedto SubpartC
to readasfollows:
§ 226.21 SacramentoRiverwinter-run
chinooksalmon(Oncorhynchus
tshawytscha).

TheSacramentoRiver,California,
betweenRedBluff DiversionDam,
TehaxnaCounty(RiverMile 243)and
KeawickDam,ShastaCounty(River
Mile 302Jincluding the adjacentriparian
zone,thewater,andtheriver bottom.

PART 227—[AMENDEDJ

1. Theauthority citation forPart227
continuesto readas follows:

Authodt~16U.S.C.1533.

2. Section227.4underSubpartA is
amendedby addinga newparagraph(e)
to readas follows;
§ 227.4 EnumeratIonof threatened
species.
* * . . .

(e) SacramentoRiver winter-run
chinooksalmon(Oncorhynchus
tshawytscha).

3. Thetitle ofSubpartC underPart
227 is revisedto readasfollows:

SubpartC—ThreatenedMarineand
AnadromousFish

4. Section227.21is addedto SubpartC
to readasfollows:
§ 227.21 SacramentoRiverwinter-run
chinooksalmon.

(a)I’rohibitions-. Theprohibitionsof
section9 of theAct (16 U.S.C.1538)
relatingto endangeredspeciesapply to
theSacramentoRiver winter-rim
chinooksalmonfor the 240.-daypcricd
the emergencyruleis in effect.

(b)Exceptior?s.Exceptedfrom the
prohibitionsareanyactsinvolving
winter-runchinooksalmonwhichwere
takenlawfully undera Stateof
Californiafishinglaw orregulation,or
whichweretakenlawfully undera
fishing regulationundertheMagnuson
FisheryConservationandManagement
Act. Therewill be arebuttabie
presumptionthatthewinter-run chinook
involved in any actsarenot entitled to
theexemptioncontainedin this
subsection.
[FR Dec.89—18302Filed8—3—89;8:45 aml
BIWNG coot 3510-22-u
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